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Introduc tion 
 
From the perspec tive of a  so le p rac titioner or a  g roup  of pa rtners/ members of a  so lic itorsÕ 
firm, there w ill be d iffering  views as to  the seriousness of financ ia l d iffic ulties fac ed  by 
so lic itorsÕ p rac tic es.   Some w ill rega rd  it a s the na tura l ebb  and  flow of the business c yc le 
and  tha t a  d etermina tion to  c ontinue as before w ill see the firm through the d ip .  Others 
may app rec ia te tha t things c annot c ontinue as they a re, and  tha t c hange is need ed .  
Wha tever view is taken, so lic itorsÕ p rac tic es trad e aga inst a  bac kground  of financ ia l 
benc hmarks and  restra ints.  As a  firmÕs financ ia l position d eteriora tes, the need  to  be 
awa re of potentia l and  ac tua l inso lvenc y and  its imp lic a tions bec omes ac ute. 
 
One of the ways in whic h to  measure the financ ia l performanc e of a  firm is to  look a t the 
question of whether or not it is inso lvent, or like ly to  bec ome insolvent.  The existenc e of 
suc h c irc umstanc es w ill bec ome the point a t whic h d eta iled  c onsid era tion w ill need  to  
be g iven to  the p rovisions of the Insolvenc y Ac t 1986 and  their effec t on the firm. 

 
 
What is insolvenc y? 
 
Corporate  
 
In the c ase of a  c ompany Sec tion 122(1)(f)o f the Insolvenc y Ac t 1986 d eta ils one of the 
g round s und er whic h a  c ompany may be wound  up  by the c ourt. 
 
 Ò(f) the c ompany is unab le to  pay its d eb tsÓ. 
 
The inab ility to  pay d eb ts is d efined  in Sec tion 123(1) and  inc lud es the fo llow ing :- 
 
   (a ) an unsa tisfied  sta tutory d emand  for £750 or more; 
 
   (b ) an unsa tisfied  exec ution 
 
   (c ) if it is p roved  to  the sa tisfac tion of the c ourt tha t the c ompany is   
  unab le to  pay its d eb ts as they fa ll d ue 
 
Sec tion 123 (2) 
 
 ÒA c ompany is a lso unab le to  pay its d eb ts if it is p roved  to  the sa tisfac tion 

of the c ourt tha t the va lue of the c ompanyÕs assets is less than the 
amount of its liab ilities, taking  into ac c ount c ontingent and  p rospec tive 
liab ilitiesÓ. 

 
Personal  
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In persona l inso lvenc y, the g round s on whic h a  c red itorsÕ petition may be p resented  
inc lud e a t Sec tion 267(2)(c )  
 

Òthe d eb t, or eac h of the d eb ts, is a  d eb t whic h the d eb tor appea rs e ither 
to  be unab le to  pay or to  have no reasonab le p rospec t o f being  ab le to  
payÓ. 

 
Inab ility to  pay is d efined  in Sec tion 268(1) 
 
 (a ) as an unsa tisfied  sta tutory d emand   
 (b ) an unsa tisfied  exec ution  
 
Sec tion 271 p rovid es tha t the c ourt sha ll not make a  bankrup tc y ord er unless it is sa tisfied  
tha t the d eb t É  
 
 
 (a ) has neither been pa id  nor sec ured  nor c ompound ed  for or 
 

(b ) it is a  d eb t whic h the d eb tor has no reasonab le p rospec t o f being  ab le to  
pay when it fa lls d ue. 

 
These tests a re often referred  to  as the Òc ashÓ and  ÒassetÓ tests of inso lvenc y. 
 
Und erstand ing  wha t is inso lvenc y w ill be important when d etermining  whether or not the 
c law-bac k p rovisions w ill app ly.  
 
 

Identifying insolvenc y in prac tic e 
 
This usua lly manifests itse lf in  
 
1. A d eteriora tion in c ash-flow 
 
2. Correspond enc e from the bank/ lend ers c onc erning  overd ra fts and  loans 
 
3. A d emand  for further sec urity from lend ers  
 
4. Requests for the p rovision of gua rantees 
 
5. Revised  va lua tion of p roperty assets held  by the firm 
 
6. Demand s from HMRC 
 
7. The negotia tion of insta lment payments w ith HMRC 
 
8. Inc rease in the average number of d ays before payment of d eb ts d ue to  the firm 
 
9. Inc reased  p rofessiona l ind emnity p remiums 
 
10. Signific ant red uc tion in fee inc ome 
 
11. Red uc tion in number of new ma tters being  opened  
 
12. Looming  retirement/ c essa tion and  run-off c over  
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In c onsid ering  insolvenc y, rega rd  must be had  to  both c ontingent and  p rospec tive 
liab ilities.  This inc lud es taking  into ac c ount liab ility und er leases for both p roperty and  
other assets.   
 
Consid era tion should  be g iven to  p rofessiona l ind emnity run off c over in the event tha t 
the p rac tic e were to  c ease trad ing  in the absenc e of a  suc c essor p rac tic e taking  over. 
Depend ing  on the polic y, the p rac titioner/ pa rtners/ members w ill rema in persona lly liab le 
for both the run off p remium and  any exc ess d ue und er the polic y.  These a re c ontingent 
c la ims whic h must be taken into ac c ount when c onsid ering  the question of inso lvenc y. 

 
 
Different struc tures of law firms 
 
1. Sole p rac titioner. 
 
2. Pa rtnership . 
 
3. LLP. 
 
4. Limited  Company. 
 

 
Proc edures applic able to eac h struc ture 
 
Sole Practitioner  
 
In the c ase of a  so le p rac titioner, he or she w ill be the p rinc ipa l and  the person p rima rily 
liab le in respec t o f the ob liga tions of the firm.  In rea l terms there is no d istinc tion 
between the persona l p riva te position of the p rac titioner and  tha t o f the firmÕs financ es.  
The op tions ava ilab le to  a  so le p rac titioner in financ ia l d iffic ulties c an be summarised  as 
fo llows:- 
 
1. Informal arrangement. 
 
As financ ia l p rob lems beg in to  mount and  the p ressure from c red itors inc reases, the 
temp ta tion is to  d ea l w ith the c red itors tha t sha ll shout the loud est.  In suc h 
c irc umstanc es, it is o ften possib le to  ob ta in a  substantia l d isc ount on the orig ina l d eb t in 
return for ea rly payment.  From the c red itorsÕ perspec tive, this means getting  some of 
their money bac k ahead  of o ther c red itors.  From the ind ivid ua lÕs point o f view, it seems 
like a  good  id ea  too.   
 
Suc h a  stra tegy c an work in c irc umstanc es where there a re a  re la tively sma ll number of 
c red itors who a re p repa red  to  d ea l on this basis and  there a re read ily ava ilab le 
resourc es to  d isc ha rge a ll liab ilities in full.  The rea lity is o ften very d ifferent in tha t there is 
a  finite amount of resourc es ava ilab le to  settle  c red itorsÕ c la ims and  whilst some c red itors 
a re w illing  to  d o d ea ls, there rema in a  stubborn few who insist on payment in full.   
 
The ma jor risk in trying  to  reac h an informa l settlement is tha t the d eb tor runs out o f 
money w ith whic h to  reac h ag reements w ith c red itors, and  some c red itors d o not 
c oopera te/ pa rtic ipa te. It only takes one c red itor who rema ins unpa id  to  p resent a  
bankrup tc y petition to  d efea t the ob jec tive of the informa l a rrangement.  This may be 
bec ause, inad vertently, they were left out. 
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In ad d ition to  the p rac tic a l risk being  unab le to  b ind  in a ll c red itors, there is a lso the risk 
tha t payments mad e as a  result o f suc h negotia tions c ould  potentia lly be a ttac ked  as 
p referenc es und er the p rovisions of the Insolvenc y Ac t 1986.   
 
As a  genera l rule, p referenc es w ill only usua lly be open to  a ttac k where they a re mad e 
to an assoc ia te w ithin a  re levant time period .  Where a  third  pa rty c red itor p lac es 
genuine c ommerc ia l p ressure on a  d eb tor to  pay, then the nec essa ry intention/ d esire to  
p lac e tha t c red itor in a  better position than they would  otherw ise be in bankrup tc y is 
usua lly not p resent.  The d iffic ulties w ith an informa l a rrangement a rise where the c red itor 
has not mad e any d emand  for payment or app lied  any c ommerc ia l p ressure.  On the 
c ontra ry the p ressure to  reac h an ag reement emana tes from the d eb tor.  Even if the 
d eb torÕs c ourse of ac tion in paying  a  third  pa rty c red itor in suc h c irc umstanc es d oes not 
c onstitute a  p referenc e, it may well be g round s for o ther ac tion aga inst the d eb tor, ie  
the making  of a  bankrup tc y restric tion ord er.   
 
As temp ting  as an informa l a rrangement might first appea r, it is o ften a  c ase of the 
d eb tor trying  to  perform the func tions of a  Trustee in Bankrup tc y w ithout the requisite skills 
or knowled ge.  Save in a  few c ases, informa l a rrangements should  be trea ted  w ith 
c aution. 
 
2. Ind ividua l voluntary arrangement. 
 
An ind ivid ua l vo lunta ry a rrangement is a  c ontrac t between the d eb tor and  his or her 
c red itors to  e ither usua lly pay inc ome and / or assets to  c red itors und er the terms of the 
a rrangement for a  d efined  period .   
 
It c an be entered  into e ither before or a fter a  bankrup tc y ord er has been mad e.  It c an 
be linked  w ith an interim ord er app lic a tion whic h p rovid es a  mora torium aga inst c red itor 
ac tion whilst the p roposa l is p resented  to  c red itors for their c onsid era tion. 
 
The terms of the a rrangement must c onta in c erta in key informa tion but o therw ise c an 
c onta in a  w id e va riety of p roposa ls, sub jec t to  ensuring  tha t suc h p roposa ls a re 
p roposa ls in respec t o f whic h the nominee is w illing  to  ac t.   
 
Consid era tion of the p roposa l w ill ta ke p lac e a t a  meeting  of c red itors a t whic h 75% in 
va lue voting  e ither in person or by p roxy must vote in favour of the a rrangement for it to  
be app roved .  The votes of sec ured  c red itors, ie  banks etc  w ill not be c ounted  for the 
purposes of d etermining  the requisite ma jority. 
 
The effec t o f the a rrangement, if it is app roved , is tha t it w ill b ind  a ll c red itors irrespec tive 
of whether or not they had  rec eived  notic e of the meeting , p rovid ed  tha t they were 
entitled  to  vote.  This p rovision in pa rtic ula r avoid s the d iffic ult sc ena rio  of having  missed  
a  c red itor who la ter threa tens bankrup tc y p roc eed ings. 
 
If the a rrangement is app roved , then the nominee, who w ill be a  lic ensed  insolvenc y 
p rac titioner, w ill bec ome supervisor o f the a rrangement.  The assets belong ing  to  the 
d eb tor w ill not vest in the supervisor as in the c ase of bankrup tc y.  If a  bankrup tc y ord er 
has p reviously been mad e, then fo llow ing  the app rova l o f the vo lunta ry a rrangement, 
the bankrup tc y ord er w ill be annulled .   
 
For so lic itors in p rac tic e, the regula tory c onsid era tions, in the c ase of an ind ivid ua l 
vo lunta ry a rrangement, a re less onerous than in bankrup tc y but may lead  to  c ond itions 
being  imposed  in re la tion to  their p rac tising  c ertific a te. 
 
3. Bankruptc y 
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The bankrup tc y p roc ess is usua lly p rec ed ed  by a  series of wa rnings whic h should  have 
been a  trigger for the d eb tor to  seek help  c onc erning  their financ ia l a ffa irs.  In ad d ition 
to  the usua l c orrespond enc e threa tening  bankrup tc y, in some instanc es, c red itors w ill 
serve a  sta tutory d emand .  Fina lly, a  bankrup tc y petition w ill be issued .   
 
Onc e a  bankrup tc y petition has been issued , the insolvenc y p roc ess has in effec t 
a lread y sta rted .  Where a  subsequent bankrup tc y ord er is mad e, any d ispositions of 
p roperty by the d eb tor fo llow ing  the p resenta tion of the petition a re vo id  exc ep t as 
app roved  by the Court.  This c an have serious imp lic a tions for the running  of a  so lic itorÕs 
p rac tic e.   
 
Fo llow ing  p resenta tion of a  petition, entries a re mad e a t the Land  Cha rges Reg istry and  
may be mad e over p roperty owned  by the d eb tor a t HM Land  Reg istry. 
 
The effec t o f bankrup tc y ord er is to  suspend  a  so lic itorÕs p rac tic ing  c ertific a te 
automa tic a lly.  It may be possib le to  have the suspension of the p rac tic ing  c ertific a te 
avoid ed  by app lying  in ad vanc e of the bankrup tc y ord er being  mad e.  In suc h 
c irc umstanc es, the p rac tising  c ertific a te may rema in in forc e sub jec t to  c ond itions being  
a ttac hed .   
 
Examp les of suc h c ond itions a re as fo llows:- 
 

- a  restric tion on emp loyment, ie  who the so lic itor may work for d uring  
bankrup tc y. 

 
 - the p rovision of more frequent ac c ountantsÕ reports, ie  6 monthly. 
 
 - c ond itions re la ting  to  the opera tion of c lient ac c ount. 
 
 - c ond itions app rop ria te to  the c irc umstanc es of the ind ivid ua l c ase. 
 
The making  of a  bankrup tc y ord er may a lso lead  to  intervention. 
 
The effec t o f a  bankrup tc y ord er is tha t a ll a ssets belong ing  to  the ind ivid ua l w ill vest in 
the Offic ia l Rec eiver/ Trustee in Bankrup tc y.  Bank ac c ounts w ill be frozen, whic h w ill a lso 
p revent ac c ess to  any fund s held  in bank or build ing  soc iety ac c ounts being  used  to  
d isc ha rge the bankrup tc y d eb ts.   
 
Bankrup tc y a lso imposes restric tions whic h a ffec t ma tters suc h as ob ta ining  c red it and  
trad ing . 
 
A bankrup tc y ord er w ill a lso p revent c red itors from taking  sepa ra te ac tion by means of 
c ha rg ing  ord ers and / or exec ution.  Where a  d eb tor is experienc ing  financ ia l d iffic ulties 
and  a  c red itor has c ommenc ed  p roc eed ings for a  c ha rg ing  ord er, ad vic e should  be 
sought immed ia te ly as to  how suc h an app lic a tion should  be d ea lt w ith.   
 
A so le p rac titioner fac ing  financ ia l d iffic ulties should  c onsid er the possib ility o f 
merger/ ama lgama tion w ith another p rac tic e in ord er to  avoid  intervention.  
Interventions c osts a re rec overab le from the so lic itor/ the firmÕs assets. 
 
By merg ing / ama lgama ting  w ith another p rac tic e, it is possib le in c erta in c irc umstanc es 
for the so lic itor to  c ontinue in p rac tic e by being  emp loyed  in a  new entity sub jec t to  
c ond itions being  imposed  on his or her p rac tising  c ertific a te.   
 
Bankrup tc y w ill not automa tic a lly termina te c ontrac ts of emp loyment, however, in the 
event tha t the p rac tic e c eases to  trad e, the emp loyees w ill usua lly be mad e red und ant. 
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Partnership s 
 
Desp ite the rise of the LLP, there a re still many firms whic h p rac tic e und er the trad itiona l 
form of a  pa rtnership  struc ture.  Pa rtners should  be awa re of the financ ia l position of the 
pa rtnership  and  its c ontinued  trad ing .  Where a  pa rtner reasonab ly ought to  c onc lud e 
tha t there is no p rospec t o f the pa rtnership  avoid ing  insolvenc y, then there is a  risk to  the 
pa rtners of wrong ful trad ing  if trad ing  c ontinues.  Whilst the pa rtners a re in any event 
liab le for the d eb ts of the pa rtnership , they must take steps w ith a  view to minimising  any 
potentia l loss to  c red itors onc e fac ed  w ith insolvenc y.   
 
When pa rtnerships get into financ ia l d iffic ulties, the op tions ava ilab le to  them inc lud e: 
 
1. Pa rtnership  vo lunta ry a rrangement (w ith or w ithout interlinked  IVAÕs). 
 
2. Pa rtnership  ad ministra tion ord er. 
 
3. Liquid a tion as an unreg istered  c ompany. 
   
 
1. Partnership  Voluntary Arrangement 
 
It is now possib le for a  pa rtnership  to  put in p lac e a  vo lunta ry a rrangement sim ila r to  a  
c ompany vo lunta ry a rrangement.  A pa rtnership  vo lunta ry a rrangement w ill d ea l w ith 
the d eb ts of the pa rtnership  inc lud ing  jo int d eb ts for whic h the pa rtners a re persona lly 
liab le.  It w ill not however c over ind ivid ua l persona l c red itors of the pa rtners.  For this 
reason, when c onsid ering  putting  forwa rd  a  p roposa l for a  pa rtnership  vo lunta ry 
a rrangement, rega rd  must be had  to  the ind ivid ua l financ ia l c irc umstanc es of eac h 
pa rtner sepa ra te ly.  Depend ing  on the c irc umstanc es, it may be nec essa ry to  a lso have 
linked  ind ivid ua l vo lunta ry a rrangements in ad d ition to  a  pa rtnership  vo lunta ry 
a rrangement.   
 
The p roc ed ure for a  pa rtnership  vo lunta ry a rrangement is sim ila r to  tha t o f a  c ompany 
vo lunta ry a rrangement. 
 
The ma in c red itors tha t w ill be asked  to  c onsid er whether or not to  app rove a  pa rtnership  
vo lunta ry a rrangement w ill be the bank and  HMRC in most c ases.  A pa rtnership  
vo lunta ry a rrangement c an be used  as a  struc ture to  effec t a  sa le of the p rac tic e.   
 
2. Partnership  Administra tion Order 
 
Pa rtnerships may now seek the p rotec tion of an ad ministra tion ord er.  The p roc ed ure for 
ob ta ining  a  pa rtnership  ad ministra tion ord er c losely fo llows tha t whic h app lies to  
c ompanies. 
 
3. Liquidation 
 
The position of a  pa rtnership  is tha t, whilst it is not a  sepa ra te lega l entity, it w ill be wound  
up  as an unreg istered  c ompany.   
 
A c red itor has the op tion of pursuing  any of the fo llow ing :- 
 
 
 (a ) The w ind ing  up  of the pa rtnership  as an unreg istered  c ompany w ithout 

 any insolvenc y  p roc eed ings aga inst the firmÕs members; 
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 (b ) The w ind ing  up  of the pa rtnership  as an unreg istered  c ompany, 
 together w ith the bankrup tc y or liquid a tion of one of more of the firmÕs 
 members; 

 
(c )  The bankrup tc y or liquid a tion of any one or more of the members of the 

pa rtnership  w ithout forma l p roc eed ings aga inst the pa rtnership  itself. 
 

A pa rtnership  w ill o ften be mad e up  of severa l ind ivid ua l pa rtners, whose financ ia l 
position w ill be sepa ra te from tha t o f the firm, but nevertheless, must be taken into 
ac c ount when looking  a t the overa ll p ic ture.  Pa rtnerships a re governed  by the Insolvent 
Partnerships Order 1994.   
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Limited Liability Partnerships Ð LLPÕs 
 
These orig ina lly c ame into existenc e in Ap ril 2001.  They quic kly bec ame popula r w ith 
so lic itors as a  vehic le through whic h to  p rac tic e.   They a re p rinc ipa lly governed  by the 
Lim ited Liab ility Partnerships Ac t 2000 (LLPA 2000).   
 
They require two or more persons who agree to  be assoc ia ted  for the purpose of 
c a rrying  on business w ith a  view to p rofit in ord er to  estab lish an LLP.  It is essentia lly a  
c orpora te vehic le, whic h c omes into existenc e fo llow ing  inc orpora tion a t Companies 
House.  Amongst its members there w ill be d esigna ted  members who w ill be responsib le 
for c omp lianc e w ith sta tutory d uties.  The minimum number of d esigna ted  members 
required  is two.   
 
Mutua l rights and  ob liga tions between the members w ill be governed  by an ag reement 
and , in the absenc e of ag reement on any ma tter, by regula tion und er the LLPA 2000.  
The LLP has an unlim ited  c apac ity and  every member is the agent o f the pa rtnership .  An 
LLP w ill not be bound  by the ac t o f a  member when d ea ling  w ith a  third  pa rty if the 
member d id  not have authority and  the third  pa rty was awa re of tha t la c k of suc h 
authority or d id  not know or believe them to be a  member of the pa rtnership . 
 
Whilst LLPÕs have bec ome popula r for la rger firms, sma ller pa rtnerships have not been 
ab le to  avoid  the g iving  of persona l gua rantees in ord er to  c onvert to  an LLP and , in 
many c ases, the p rinc ipa l ad vantage of LLP sta tus has been lost as a  result. 
 
One of the ad vantages of an LLP is tha t banks c an now take sec urity in the form of a  
d ebenture over business assets.  However, the effec tiveness of suc h d ebentures is, in 
p rac tic a l terms, o ften lim ited .  One of the reasons for this is tha t only so lic itors c an 
p rac tic e as suc h and  unless the business is d isposed  of immed ia te ly fo llow ing  an 
appointment, ie  by means of a  p re-pac k, the va lue of the business and  assets w ill be lost 
if the p rac tic e is unab le to  trad e.   
 
In the c ase of outstand ing  work in p rog ress and  book d eb ts, c lients who a re forc ed  to  
transfer to  another firm of so lic itors w ill c ounter-c la im for the ad d itiona l c osts tha t they 
have inc urred  effec tively meaning  tha t it w ill be extremely d iffic ult to  rec over the va lue 
of the outstand ing  work in p rog ress/ book d eb ts in suc h c irc umstanc es.  Where an 
ad ministra tion is put in p lac e in ord er to  a llow c ontinued  trad ing  of the p rac tic e, the 
ad ministra tor must a lso be qua lified  as a  so lic itor.   
 
 
1. Voluntary arrangement 
 
An LLP may p ropose a  vo lunta ry a rrangement.  The d esigna ted  members put forwa rd  a  
p roposa l on beha lf o f the LLP, whic h w ill have ag reed  to  the p roposa l for the VA in 
ac c ord anc e w ith its d ec ision-making  p roc ed ures.   
 
Unlike a  c orpora te vo lunta ry a rrangement, there is no requirement to  ho ld  a  meeting  of 
members/ sha rehold ers and , therefore, there is only a  meeting  of c red itors need ed  to  be 
held  to  c onsid er the p roposa l for a  vo lunta ry a rrangement.  Any mod ific a tions tha t a re 
put forwa rd  a t the c red itorsÕ meeting  must a lso be ag reed  by the LLP as a  whole.     
 
2. Administra tion 
 
An LLP may app ly for an ad ministra tion ord er to  be mad e in respec t o f it.  Presenta tion of 
a  petition for an ad ministra tion ord er w ill p revent the making  of a  w ind ing  up  ord er the 
ad ministra tion pend ing  petition being  hea rd .   
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The ad ministra tion p roc ess c an be used  as a  ga teway in ord er to  p rovid e time in whic h 
e ither the p rac tic e may p ropose a  vo lunta ry a rrangement and / or a  d isposa l o f the firm 
as a  going  c onc ern.  An ad ministra tor may c ontinue to  trad e the p rac tic e if qua lified  as 
a  so lic itor.  Alterna tively, the ad ministra tor may p ropose a  p re-pac k a rrangement 
whereby a  sa le of the p rac tic e is ag reed  to  be entered  into simultaneous w ith the LLP 
being  p lac ed  into ad ministra tion.   
 
The ad ministra tion p roc ed ure w ill p rovid e a  mora torium whic h w ill p rotec t the firm 
aga inst the ac tions of c red itors pend ing  the p roposa l o f a  VA and / or a  sa le of the firmÕs 
business.  
 
3. Liquidation 
 
An LLP may be p lac ed  into c ompulsory or vo lunta ry liquid a tion.  In suc h c ases the past 
and  p resent members a re liab le to  c ontribute to  the assets of the LLP to suc h extent as 
had  p reviously been agreed .  In the c ase of a  past member, the liab ility is d epend ent 
upon his ag reement to  c ontinue c ontributing  a fter c easing  to  be a  member, whic h w ill 
be d etermined  by the terms of the LLP agreement.    
  
  
4. Voluntary wind ing up 
 
This c an be c ommenc ed  by the d etermina tion of the LLP tha t it w ill be wound  up  
vo lunta rily.  A c opy of the d ec ision must have been forwa rd ed  to  the Reg istra r o f 
Companies w ithin 15 d ays of being  mad e.  Any transfer o f p roperty to  members a fter the 
c ompany has gone into vo lunta ry liquid a tion is vo id .   
 
It is possib le to  have a  members vo lunta ry w ind ing  up , p rovid ed  tha t a  d ec la ra tion of 
so lvenc y is mad e by the d esigna ted  members. 
 
In any situa tion, o ther than a  so lvent members vo lunta ry liquid a tion, members of the LLP 
w ill lose their c ap ita l. 
 
 
5. Compulsory liquidation 
 
LLPÕs may be wound  up  by the c ourt, as in the c ase of a  lim ited  liab ility c ompany.  The 
most usua l g round  w ill be an inab ility to  pay d eb ts, for whic h the test is the same as in 
c orpora te insolvenc y.  In c ompulsory liquid a tion the members of the LLP take the p lac e 
of the genera l meeting  of the c ompany. 
 
Provisions re la ting  to  misfeasanc e, misapp rop ria tion, fraud ulent and  wrong ful trad ing  
app ly to  the members of an LLP who may be required  to  c ontribute to  the assets of the 
LLP on suc h terms as the c ourt may ord er. 
 
 
Claw -back provisions  
 
The Lim ited Liab ility Partnerships Regula tions 2001 c rea ted  an ad d itiona l p rovision 
enab ling  the c ourt to  ord er members of an LLP to make c ontributions to  the assets 
ava ilab le for c red itors, now c onta ined  in Sec tion 214A (see append ix 1).  It app lies to  any 
member of an LLP who w ithd rew p roperty from the LLP for his own benefit d uring  the two 
yea rs p rior to  the c ommenc ement of the w ind ing  up , whether in the form of a  sha re of 
p rofits, sa la ry, repayment of interest on a  loan to  an LLP or any other w ithd rawa l o f 
p roperty.   
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In ord er for the p rovision to  be effec tive the liquid a tor must estab lish, to  the c ourtÕs 
sa tisfac tion, tha t a t the time of the w ithd rawa l the member knew or had  reasonab le 
g round s for believing  tha t the LLP was unab le to  pay its d eb ts as they fe ll d ue or was 
insolvent on a  ba lanc e sheet basis, or would  bec ome insolvent as a  result o f the 
memberÕs w ithd rawa l, e ither taken by himself or together w ith a ll o ther 
c ontemporaneous w ithd rawa ls by other members, or together w ith w ithd rawa ls in 
c ontemp la tion when tha t w ithd rawa l was mad e.   
 
An ord er w ill not be mad e if the c ourt is sa tisfied  tha t a fter the re levant w ithd rawa l there 
was a  reasonab le p rospec t tha t the LLP would  avoid  going  into insolvent liquid a tion.  
 
Bec ause of the c law-bac k p rovisions it is important to  ensure tha t a lloc a tion of p rofits by 
means of d raw ings or o ther method s a re c lea rly rec ord ed  and  put into effec t.  The risk is 
tha t in the c ase of ho ld ing  ac c ounts c onta ining  fund s suc h as tax reserves, those reserves 
on liquid a tion may be d eemed  not to  have been p roperly a lloc a ted  and  may be 
vulnerab le to  being  c la imed  as pa rt o f the genera l assets of the LLP in liquid a tion.  The 
c law-bac k p rovisions a re for LLPÕs the equiva lent o f unlawful d ivid end  c la ims.  
 
Liquid a tors may a lso a ttac k transac tions a t an und erva lue, p referenc es and  c red it 
transac tions, as in the c ase of a  norma l liquid a tion.  The c law-bac k p rovisions c onta ined  
in sec tion 214A of the Insolvenc y Ac t 1986 (see Append ix 1) a re in ad d ition to  the 
wrong ful and  fraud ulent trad ing  p rovisions c onta ined  in sec tions 213 and  214 of the 
Insolvenc y Ac t 1986. 
 
 
Limited Company  
 
1. Liquid a tion 
2. Company Volunta ry Arrangement 
3. Ad ministra tion 
 
 

Regulatory c onsiderations 
 
Und er the Solic itorsÕ Code of Conduc t 2007 (as amend ed ), Rule 20.05 (2)(b ), a  so lic itor 
must notify the Solic itorsÕ Regula tory Authority (Opera tions Unit) o f the d a te on whic h the 
p rac tic e c loses.   
 
Solic itors Regula tion Authority Guid anc e sets out the imp lic a tions of the making  of a  
bankrup tc y ord er as fo llows. 
 
Bankruptc y 
 

¥ In the event o f bankrup tc y, a  so lic itorÕs p rac tising  c ertific a te w ill be automa tic a lly 
suspend ed . 

 
¥ The so lic itor must inform the SRA of the making  of the bankrup tc y ord er. 
 
¥ It is possib le to  app ly to  the SRA for suspension fo llow ing  the making  of a  

bankrup tc y ord er to  be lifted  in ad vanc e of the bankrup tc y ord er being  mad e. 
 
¥ The SRA w ill usua lly impose c ond itions restric ting  p rac tise to  emp loyment in an 

app roved  firm. 
 
¥ The SRA c an intervene in a  p rac tic e fo llow ing  bankrup tc y. 
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¥ The c osts of intervention w ill be payab le by the bankrup t. 
 
¥ Where fac ed  w ith bankrup tc y, c onsid era tion should  be g iven to  a lterna tive 

a rrangements suc h as c losing  d own or d isposing  of the p rac tic e or 
ama lgama ting  w ith another firm. 

 
 
 
Ind ividua l voluntary arrangements/ partnership  voluntary arrangements 
 

¥ An ind ivid ua l vo lunta ry a rrangement or pa rtnership  vo lunta ry a rrangement w ill 
not suspend  a  so lic itorÕs p rac tising  c ertific a te. 

 
¥ Ob liga tion to  inform SRA of e ither an IVA or PVA. 
 
¥ SRA may impose c ond itions on a  so lic itorÕs p rac tising  c ertific a te. 
 
¥ Likely c ond itions inc lud e lim iting  emp loyment to  spec ified  pa rtnership . 
 
¥ Requirement to  d eliver more frequent ac c ounts may be imposed . 
 
¥ An IVA or PVA is like ly to  involve the d isc losure of c onfid entia l informa tion to  the 

supervisor.  The SRA guid anc e imposes an ob liga tion to  ensure tha t the supervisor 
is the p rac tising  so lic itor. 

 
¥ Either an IVA or PVA c an be g round s for intervention. 
 
 
 

Administra tor, administra tive rec eiver or liquidator 
 
The SRA guid anc e requires tha t, where a  p rac tic e c ontinues any of the above 
offic ehold ers should  a lso be qua lified  as a  so lic itor. 
 
There is a lso an ob liga tion to  inform insurersÕ requirement to  inform SRA immed ia te ly. 
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APPENDIX 1 
 
Solic itors Regulation Authority Prac tising Regulations 2009  
(as amended 1st July 2009) 
 
ÒRegula tion 3 Ð Applic a tion following c erta in events 
 
3.1 Regula tion 3 app lied  (Sub jec t to  3.3 below) to  an initia l app lic a tion for a  

 p rac tising  c ertific a te, an app lic a tion for rep lac ement of a  p rac tising  
 c ertific a te, an initia l app lic a tion for reg istra tion in the reg ister o f European 
 lawyers and  an app lic a tion for renewa l o f reg istra tion in the reg ister o f 
 European lawyers, in any of the fo llow ing  c irc umstanc es. 

 
 (a ) The app lic ant has been: É É É É É É É É É  
 
 (k) The app lic ant is an und isc ha rged  bankrup t. 
 
  (i) has been ad jud ged  bankrup t and  d isc ha rged ; 
 
  (ii) has entered  into an ind ivid ua l vo lunta ry a rrangement or a    
   pa rtnership  vo lunta ry a rrangement und er the Insolvenc y Ac t  
   1986; 
 
  (iii) has been a  manager of a  rec ognised  bod y whic h has entered   
   into  a  vo lunta ry a rrangement und er the Insolvenc y Ac t 1986; 
 
  (iv) has been a  d irec tor o f a  c ompany or a  member of an LLP   
   whic h has been the sub jec t o f a  w ind ing  up  ord er, an   
   ad ministra tion ord er or ad ministra tive rec eivership ; or has   
   entered  into a  vo lunta ry a rrangement und er the Insolvenc y  
   Ac t 1986; or has been vo lunta rily wound  up  in c irc umstanc es of  
   Inso lvenc yÉ É É É É É É É É É É É  
 
3.2 If regula tion 3 app lies: 
 
 (a ) an app lic a tion for rep lac ement of a  p rac tising  c ertific a te or for 

 renewa l o f reg istra tion in the reg ister o f European lawyers must be 
 c ommenc ed  a t least six weeks before the rep lac ement or  renewa l 
 d a te; and  

 
 (b ) the SRA: 
 
 (i) has no d isc retion und er regula tion 3 to  g rant the   

 app lic a tion if the app lic ant d oes not meet the   
 c ond itions in regula tion 2.2 (a ) to  (c ) or 2.3 (a )(i) to  (vi); 

 
 (ii) has d isc retion to  impose a  c ond ition or c ond itions in  

 ac c ord anc e w ith regula tion 6; and  
 
 (iii) has d isc retion to  refuse the app lic a tion. 
 
3.3 The p rovisions of 3.1 and  3.2 above a re sub jec t to  the fo llow ing  exc ep tions. 
 
 (a ) Regula tion 3 d oes not app ly by virtue of 3.1(a ), (b ), (c ), (d )(i), (e), (j), 

 (k), (m)(i), (n), (o), (p ), (q ), (r) or (s) if the app lic ant has p reviously 
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 app lied  for and  ob ta ined  a  p rac tising  c ertific a te or reg istra tion, 
 p rovid ed  tha t: 

 
  (i) the app lic antÕs p rac tising  c ertific a te or reg istra tion is not   

  sub jec t to  a  c ond ition re la ting  to  any of those p rovisions; 
 
  (ii) the SRA(or p reviously the Law Soc iety) was awa re, when   

  g ranting  the app lic a tion, o f a ll the re levant fac ts; and  
 
 (iii) no new c irc umstanc es have a risen whic h would  b ring  the 

 app lic a tion w ithin any of those p rovisions.É É É É É É É Ó 
 
 
 
 
ÒRegula tion 14 Ð Information requirements 
 
14.1 In ad d ition to  any requirements und er sec tion 84 of the Solic itors Ac t 1974 or any 

other rules app lic a tion by virtue of tha t Ac t, a  so lic itor, reg istered  European 
lawyer or reg istered  fore ign lawyer must inform the SRA w ithin 14 d ays if he or she: 

 
 (a ) is c ommitted  to  p rison in c ivil or c rim ina l p roc eed ings; 
 
 (b ) is c ha rged  w ith or c onvic ted  of an ind ic tab le offenc e; 
 
 (c ) is mad e the sub jec t o f bankrup tc y p roc eed ings; 
  
 (d ) makes a  p roposa l for an ind ivid ua l vo lunta ry a rrangement or is a  

 manager of a  firm whic h makes a  p roposa l for a  c ompany vo lunta ry 
 a rrangement or a  pa rtnership  vo lunta ry a rrangement und er the 
 Insolvenc y Ac t 1986; 

 
 (e) is ad mitted  as: 
 
  (i) a  member of a  lega l p rofession of a  jurisd ic tion other than   

  Eng land  and  Wa les; 
 
  (ii) a  lawyer of Eng land  and  Wa les other than a  so lic itor; 
 
 (f) is mad e sub jec t to  d isc ip lina ry p roc eed ings as: 
 
  (i) a  member of a  lega l p rofession of a  jurisd ic tion other than   

  Eng land  or Wa les; or 
 
  (ii) a  lawyer of Eng land  and  Wa les other than a  so lic itor; 
 
 (g ) bec omes a  manager of or ac quires an ownership  interest in a  firm  whic h 

 is a  rec ognised  bod y or an authorised  non-SRA firm; 
 
 (h) sets up  a  so le p rac tic e as: 
 
  (i) a  member of a  lega l p rofession of a  jurisd ic tion other than   

  Eng land  and  Wa les; or 
 
  (ii) a  lawyer of Eng land  and  Wa les other than a  so lic itor. 
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14.2 A so lic itor, reg istered  European lawyer or reg istered  fore ign lawyer who c eases to  
p rac tic e must inform the SRA w ithin 14 d ays and  supp ly the SRA w ith a  c ontac t 
ad d ress.Ó 
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Solic itors Regulation Authority Guidanc e 
 
ÒThere a re pa rtic ula r c onsid era tions to  bea r in mind  if you persona lly, or your firm, a re 
insolvent. 
 
 
Bankruptc y orders 
 

¥ If you a re d ec la red  bankrup t, your p rac tising  c ertific a te w ill automa tic a lly be 
suspend ed  by virtue of Sec tion 15(1) o f the Solic itors Ac t 1974. 

 
¥ You must inform the SRA of the bankrup tc y ord er in ac c ord anc e w ith Rule 

20.03(2)(b ) o f the Cod e.  You c an app ly to  the SRA for the suspension to  be lifted  
in ad vanc e of the bankrup tc y ord er being  mad e.  However, the SRA w ill usua lly 
impose a  c ond ition restric ting  you to  p rac tic e in emp loyment app roved  by the 
SRA.  
 

¥ The SRA c an intervene into your p rac tic e as a  result o f your bankrup tc y.  If this 
happens, the c osts of intervention w ill be payab le by you.  To avoid  this, if 
bankrup tc y is a  possib ility, you should  c onsid er wha t a rrangements c an be mad e 
to avoid  an intervention, suc h as  

 
!  c losing  d own or d isposing  of your p rac tic e before the bankrup tc y 

ord er(s) is mad e; or 
 

!  ama lgama ting  w ith another firm. 
 
For informa tion on interventions and  c ond itions on your p rac tising  c ertific a te genera lly, 
see www.sra .org .uk/ so lic itors/ enforc ement.page.  
 
Ind ividua l voluntary arrangements and partnership  voluntary arrangements 
 
An ind ivid ua l vo lunta ry a rrangement (ÒIVAÓ) or a  pa rtnership  vo lunta ry a rrangement 
(ÒPVAÓ) d oes not suspend  your p rac tising  c ertific a te.  The position is o therw ise simila r to  
bankrup tc y, in tha t: 
 

¥ You must inform the SRA of the IVA or PVA in ac c ord anc e w ith rule 20.03(2)(b ) o f 
the Cod e. 
 

¥ The SRA may impose c ond itions on your p rac tising  c ertific a te.  These c ommonly 
lim it you to  p rac tising  in app roved  emp loyment or pa rtnership , or require you to  
d eliver more frequent ac c ountantsÕ reports.  If the IVA or PVA is like ly to  involve 
the d isc losure of c onfid entia l informa tion to  the supervisor, you should  ensure tha t 
the supervisor is a  p rac tising  so lic itor. 
 

¥ Entering  into an IVA or a  PVA is a  g round  for intervention.  However, this is unlikely 
if there is no evid enc e of any risk to  c lientsÕ money or the interests of the pub lic  or 
the p rofession. 

 
Appointment of administra tor, administra tive rec eiver or liquidator 
 
To ensure tha t your d uties to  your c lients c ontinue to  be met, (for examp le, in respec t o f 
c onfid entia lity and  ind epend enc e), it is important to  ensure tha t any appointment of an 
insolvenc y p rac titioner, whether as ad ministra tive rec eiver, ad ministra tor or liquid a tor, is a  
so lic itor.  This may not be nec essa ry in the c ase of a  p re-pac k ad ministra tion sa le, whic h 
is unlikely to  involve the d isc losure of c onfid entia l informa tion.  You w ill need  to  c ontinue 
to  hold  a  p rac tising  c ertific a te. 
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You must inform the SRA fo llow ing  suc h an appointment, and  should  a lso inform your 
insurersÓ. 
 
 
ÒSuspension of your prac tising c ertific a te or reg istra tion 
 
Your p rac tising  c ertific a te or reg istra tion (as an ERL) w ill be suspend ed  automa tic a lly if  
 

¥ you a re ad jud ged  bankrup t; 
 

¥ the Solic itors Disc ip lina ry Tribuna l (SDT) suspend s you; or 
 

¥ we have intervened  in your p rac tic e, d ue to  Òreasons to  suspec t d ishonestyÓ, 
b reac hes of the ac c ount rules, the Cod e of Cond uc t, investment business rules, 
or your c ommitta l to  p rison. 

 
 
How it a ffec ts you 
 
if you p rac tising  c ertific a te or reg istra tion is suspend ed , you a re p rohib ited  from p rac tising  
as a  so lic itor or REL. 
 
if this is bec ause you a re bankrup t, or we have intervened  in your p rac tic e, you c an 
app ly to  us to  have the suspension lifted . 
 
Unless they have written permission from us, no other rec ognised  so le p rac titioner or 
rec ognised  bod y c an emp loy or remunera te you if you have been 
 

¥ suspend ed  by the SDT, or 
 

¥ your p rac tising  c ertific a te or reg istra tion has been suspend ed  bec ause you a re 
an und isc ha rged  bankrup t. 

 
A p rospec tive emp loyer c an app ly to  emp loy or remunera te youÉ É É É É É É É  
 
 
Employment or remuneration 
 
A rec ognised  so le p rac titioner or rec ognised  bod y is p rohib ited  from emp loying  or 
remunera ting  you if you a re  
 

¥ a  struc k off or suspend ed  so lic itor, or  
 

¥ an un-d isc ha rged  bankrup t w ith a  suspend ed  c ertific a te. 
 
However, they may emp loy you if they have our written permission.  A p rospec tive 
emp loyer c an app ly to  us for permission to  emp loy you.Ó 
 
 
 
ÒBankruptc y 
 
What you need to know 
 
If you a re entering  into bankrup tc y, your p rac tising  c ertific a te w ill be suspend ed  (unless 
you have suc c essfully app lied  in ad vanc e to  lift the suspension).  You c annot then 
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p rac tise or ho ld  yourself out as a  so lic itor or reg istered  European lawyer (REL) or 
reg istered  fore ign lawyer (RFL). 
 
If you a re a  so lic itor or RFL, you c an app ly for the suspension of your p rac tising  c ertific a te 
or reg istra tion to  be lifted  p rior to  being  mad e bankrup t.  If you a re a lread y bankrup t, 
you c an app ly for the suspension to  be lifted  p rovid ed  the rep lac ement d a te for your 
p rac tising  c ertific a te or reg istra tion has not passed . 
 
There a re steps you must take to  p rotec t your c lients before your bankrup tc y. 
 
If you a re unab le to  make p roper a rrangements to  p rotec t your c lientsÕ interests, we may 
need  to  intervene in your p rac tic e Ð this is a  last resort. 
 
During  bankrup tc y, you c annot hand le c lient ac c ount.  You c an ask another so lic itor or 
reg istered  European lawyer (REL) to  assist you by authorising  w ithd rawa ls and  transfers.  
Client ac c ount d oes not form pa rt o f your esta te in bankrup tc y, and  d oes not pass to  the 
trustee. 
 
Steps you must take 
 
In a ll c ases, you must 
 

¥ stop  p rac tising  until the suspension is lifted , and  
 

¥ inform us of your bankrup tc y immed ia te ly. 
 
If you a re a  manager, you must a lso 
 

¥ te ll your pa rtners, d irec tors or members, and  
 

¥ make a rrangements to  step  d own as a  manager. 
 
If you a re a  rec ognised  so le p rac titioner, you c ould  
 

¥ a rrange for c lients to  go to  another firm, 
 

¥ merge w ith another firm and  app ly for permission to  work there, or 
 

¥ d ispose of your firm and  go to  work e lsewhere. 
 
If you a re an assistant you must te ll your emp loyers. 
 
How to app ly for suspension to be lifted  
 
To app ly for the suspension of your p rac tising  c ertific a te or reg istra tion to  be lifted , write 
to  us or ema il us. 
 
Please te ll us wha t your p lans a re for a fter you a re bankrup t, so we c an take these into 
ac c ount. 
 
What we will do when you app ly 
 
We w ill d ea l w ith your app lic a tion as quic kly as possib le. 
 
It is p robab le tha t we w ill lift the suspension but impose c ond itions on how you p rac tise. 
 
Cond itions a re like ly to  require you to  work 
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¥ as an assistant or a  c onsult, 

 
¥ for an app roved  emp loyer, and   

 
¥ w ithout hand ling  c lient money. 

 
As a  bankrup t, you a re unlikely to  be a llowed  to bec ome a  rec ognised  so le p rac titioner, 
owner or manager of a  rec ognised  bod y. 
 
You c an appea l a  d ec ision to  refuse to  termina te the suspension or any c ond itions 
imposed . 
 
Appealing a  dec ision 
 
If you d isagree w ith the d ec ision you c an either 
 

¥ lod ge an appea l w ith us w ithin 28 d ays of the d ec isionÕs d a te, or 
 

¥ appea l to  the High Court. 
 
Your appea l must fully sta te the reasons for your d isagreement w ith our d ec ision. 
 
if you appea l to  us, you c an lod ge your appea l by ema iling  us or writing  to  us. 
 
What c an happen on appeal 
 
We c an va ry the first instanc e d ec ision. 
 
The d ec ision on appea l might imp rove or worsen the outc ome from your po int o f view. 
 
Involuntary ind ividua l arrangement (IVA) Ð what you need to do 
 
If you enter into an IVA, your p rac tising  c ertific a te or reg istra tion w ill not be suspend ed . 
 
If you a re c onsid ering  entering  into an IVA, or have d one so, you should  notify us, 
exp la ining  when you a re like ly to  enter into the IVA/ PVA. 
 
What we will do 
 
We w ill c onsid er whether to  impose c ond itions on how you may p rac tise onc e you enter 
into an IVA/ PVA. 
 
Cond itions may involve you being  ab le to  work 
 

¥ as an assistant, 
 

¥ as a  c onsultant, 
 

¥ as a  manager of somewhere we have app roved , 
 

¥ while having  to  d eliver ac c ountantÕs reports tw ic e a  yea r, 
 

¥ w ith restric tions on hand ling  c lientsÕ money. 
 
How to notify us you are entering an IVA 
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You must notify us by writing  to  us. 
 
If you a re c urrently working  as a  so lic itor, REL or RFL te ll us wha t your p lans a re, as we c an 
take them into ac c ount. 
 
Send  us a  c opy of your IVA/ PVA when you have it. 
 
Onc e you have notified  us, we w ill c onsid er whether to  impose c ond itions in respec t o f 
your p rac tising  c ertific a te or reg istra tion.Ó 
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The Solic itors Code of Conduc t 2007 (as amend ed ) c onta ins the fo llow ing :- 
 
 
Ò20.05 Duty to c o-operate with the Solic itors Regula tion Authority and the Legal 
Compla ints Servic e. 
 
(1) You must d ea l w ith the Solic itors Regula tion Authority and  the Lega l Comp la ints 

Servic e un an open, p romp t and  c o-opera tive way. 
 
(2) You must: 
 

(a ) p rovid e the Solic itors Regula tion Authority w ith informa tion nec essa ry in 
ord er to  issue you w ith a  p rac tising  c ertific a te, or d ea l w ith renewa l o f 
reg istra tion or renewa l o f rec ognition, as app rop ria te; and  

 
(b ) d uring  the period  your p rac tising  c ertific a te, reg istra tion or rec ognition is in 

forc e, notify the Authority o f any c hanges to  re levant informa tion about 
you, or your firm or in-house p rac tic e. 

 
 
20.06 Reporting serious misc onduc t and serious financ ia l d iffic ulty. 
 
You must (sub jec t, where nec essa ry, to  your c lientÕs c onsent) report to  the Solic itors 
Regula tion Authority if: 
 

(a ) you bec ome awa re of serious misc ond uc t by a  so lic itor, an REL, an RFL, a  
rec ognised  bod y, a  manager of a  rec ognised  bod y, or an emp loyee of a  
rec ognised  bod y or rec ognised  so le p rac titioner; 

 
(b ) you have reason to  d oub t the integ rity o f a  so lic itor, an REL or an RFL, a  

manager of a  rec ognised  bod y or an emp loyee of a  rec ognised  bod y or 
rec ognised  so le p rac titioner; or 

 
(c ) you have reason to  believe tha t a  so lic itor, an REL, an RFL, a  rec ognised  

bod y, a  manager of a  rec ognised  bod y, or a  firm is in serious d iffic ulty 
whic h c ould  put the pub lic  a t riskÓ. 
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Sec tion 214A Insolvenc y Ac t 1986 
 
 
Ò214A Adjustment of withdrawals 
 
(1) This sec tion has effec t in re la tion to  a  person who is or has been a  member of 
 a  lim ited  liab ility pa rtnership  where, in the c ourse of the w ind ing  up  of tha t 
 lim ited  liab ility pa rtnership , it appea rs tha t subsec tion (2) o f this sec tion app lies 
 in re la tion to  tha t person. 
 
(2) This subsec tion app lies in re la tion to  a  person if Ð 
 

(a ) w ithin the period  of two yea rs end ing  w ith the c ommenc ement of the 
w ind ing  up , he was a  member of the lim ited  liab ility pa rtnership  who 
w ithd rew p roperty of the lim ited  liab ility pa rtnership , whether in the form of 
a  sha re of p rofits, sa la ry, repayment of or payment of interest on a  loan to  
the lim ited  liab ility pa rtnership  or any other w ithd rawa l o f p roperty, and   

 
(b ) it is p roved  by the liquid a tor to  the sa tisfac tion of the c ourt tha t a t the 

time of the w ithd rawa l he knew or had  reasonab le g round  for believing  
tha t the lim ited  liab ility pa rtnership  Ð 

 
(i) was a t the time of the w ithd rawa l unab le to  pay its d eb ts w ithin 

the meaning  of sec tion 123 or 
 

(ii) would  bec ome so unab le to  pay its d eb ts a fter the assets of the 
lim ited  liab ility pa rtnership  had  been d ep leted  by tha t w ithd rawa l 
taken together w ith a ll o ther w ithd rawa ls (if any) mad e by any 
members c ontemporaneously w ith tha t w ithd rawa l or in 
c ontemp la tion when tha t w ithd rawa l was mad e. 

 
(3) Where this sec tion has effec t in re la tion to  any person the c ourt, on the 
 app lic a tion of the liquid a tor, may d ec la re tha t tha t person is to  be liab le to  
 make suc h c ontribution (if any) to  the lim ited  liab ility pa rtnershipÕs assets as 
 the c ourt thinks p roper. 
 
(4) The c ourt sha ll not make a  d ec la ra tion in re la tion to  any person the amount of 

whic h exc eed s the aggrega te of the amounts or va lues of a ll the w ithd rawa ls 
referred  to  in subsec tion (2) mad e by tha t person w ithin the period  to  two  yea rs 
referred  to  in tha t subsec tion. 

 
(5) The c ourt sha ll not make a  d ec la ra tion und er this sec tion w ith respec t to  any 
 person unless tha t person knew or ought to  have c onc lud ed  tha t a fter eac h 
 w ithd rawa l referred  to  in subsec tion (2) there was no reasonab le p rospec t 
 tha t the lim ited  liab ility pa rtnership  would  avoid  going  into insolvent 
 liquid a tion. 
 

(6) For the purposes of subsec tion (5) the fac ts whic h a  member ought to  know or 
asc erta in and  the c onc lusions whic h he ought to  reac h a re those whic h  would  
be known, asc erta ined , or reac hed  by a  reasonab ly d iligent person having  both: 

 
 

(a ) the genera l knowled ge, skill and  experienc e tha t may reasonab ly be 
expec ted  of a  person c a rrying  out the same func tions as a re c a rried  out 
by tha t member in re la tion to  the lim ited  liab ility pa rtnership , and  

 
 (b ) the genera l knowled ge, skill and  experienc e tha t tha t member has. 
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(7) For the purposes of this sec tion a  lim ited  liab ility pa rtnership  goes into insolvent 
 liquid a tion if it goes into liquid a tion a t a  time when its assets a re insuffic ient for 
 the payment of its d eb ts and  other liab ilities and  the expenses of the w ind ing  
 up . 
 
(8) In this sec tion ÒmemberÓ inc lud es a  shad ow member. 
 
(9) This sec tion is w ithout p re jud ic e to  sec tion 214.Ó 
 
 
Sec tion 214A inserted  by SI2001/ 1090 Sc hed ule 3 
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APPENDIX 2 
 

Rec ent c ase law c onc erning solic itorsÕ prac tic es 
 
 
Re DKLL Solic itors v HM Revenue & Customs [2007] BCC 908 
 
Court approves Òpre -packÓ of Solicitors practice  
 
Fac ts 
 
This was an app lic a tion by two pa rtners in an insolvent firm of Solic itors trad ing  as a  
lim ited  liab ility pa rtnership  for an Ad ministra tion Ord er.  The p roposa l was tha t an 
Ad ministra tion Ord er be g ranted  and  tha t the p rac tic e of the firm of Solic itors be sub jec t 
to  a  Òp re-pac kÓ a rrangement d isposing  of the business to  a  newly inc orpora ted  lim ited  
liab ility pa rtnership  known as Drummond s Kirkwood  LLP.   
 
The pa rtnership  was hopelessly insolvent, w ith liab ilities in exc ess of £2.4 million.  HM 
Revenue & Customs were owed  £1.7 million and  were the la rgest c red itors.   
 
The d efic ienc y as rega rd s unsec ured  c red itors was in exc ess of £2 million.   
 
Und er the terms of the Òp re-pac kÓ, the business was to  be so ld  to  the newly formed  LLP 
for a  to ta l c onsid era tion of £400,000.   
 
The Inland  Revenue opposed  the app lic a tion and  had  p reviously p resented  a  Wind ing  
Up  Petition aga inst the pa rtnership , whic h was d ue to  be hea rd  the fo llow ing  d ay.  In 
c onsid ering  the app lic a tion, the Court had  rega rd  to  the fo llow ing  sta tutory p rovisions. 
 
Pa ragraph 11 of Sc hed ule B1 to  the Insolvenc y Ac t 1986, as mod ified  by Insolvent 
Pa rtnerships Ord er 1994:- 
 

Ò The Court may make an ad ministra tion ord er in re la tion to  a  pa rtnership  only if 
sa tisfied  Ð 

 (a ) tha t the pa rtnership  is unab le to  pay its d eb ts, and  
 (b ) tha t the ad ministra tion ord er is reasonab ly like ly to  ac hieve the 

 purpose of ad ministra tion.Ó 
 
The Court noted  tha t if the c ond itions set out in pa ragraph 11a re sa tisfied , then the Court 
has a  d isc retion as to  whether or not to  make the Ord er. 
 
The Court a lso had  rega rd  to  pa ragraph 3(1) o f Sc hed ule B1, whic h p rovid es:- 
 

Ò The ad ministra tor o f a  c ompany must perform his func tions w ith the ob jec tive of 
Ð 

 
  (a ) resc uing  the c ompany as a  going  c onc ern, or 
  (b ) ac hieving  a  better result for the c ompanyÕs c red itors as a  whole  

 than would  be like ly if the c ompany were wound  up  w ithout first  
 being  in ad ministra tion, or  

  (c ) rea lising  p roperty in ord er to  make a  d istribution to  one or more  
 sec ure or p referentia l c red itors.Ó 

 
And  then a t pa ragraph 3(2):- 
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Ò Sub jec t to  sub -pa ragraph 4, the ad ministra tor o f a  c ompany must perform his 

func tions in the interests of the c ompanyÕs c red itors as a  whole.Ó 
 
It was appa rent tha t it was not possib le to  resc ue the pa rtnership  as a  going  
c onc ern and , therefore, the purpose would  be to  ac hieve the ob jec tive in 
pa ragraph (b ), namely ac hieving  a  better result for the c ompanyÕs c red itors as 
whole than would  be like ly if the c ompany were wound  up  w ithout first being  in 
ad ministra tion.  The app lic ants a rguing  tha t the p re-pac k sa le of the business 
would  ac hieve tha t ob jec tive. 
 
In c onsid ering  whether or not tha t ob jec tive would  be ac hieved , the Court had  
rega rd  to  the sta tement of a ffa irs p repa red  by the p roposed  ad ministra tors in 
c onjunc tion w ith the pa rtners.  It showed  tha t in the event o f liquid a tion there 
would  only be the sum of £105,000 ava ilab le to  c red itors c ompa red  w ith £400,000 
und er a  p re-pac k.  It was a lso noted  tha t liquid a tion would  c rea te a  further 
£44,000 worth of p referentia l c la ims by emp loyees. 
 
In c onsid ering  the app lic a tion, the Court sta ted  tha t it would  p lac e g rea t re lianc e 
on the expertise and  experienc e of impa rtia l inso lvenc y p rac titioners.   
 
Whilst the Inland  Revenue ob jec ted , there was no evid enc e p rod uc ed  to  
ind ic a te tha t the assets, the sub jec t o f the sa le und er the p re-pac k, c ould  rea lise 
a  g rea ter purc hase p ric e. 
 
However, the p rinc ipa l g round  of opposition ad vanc ed  by the Revenue was tha t 
as the ma jority c red itor, they c ould  d efea t the p roposa ls in the event tha t they 
were put before a  c red itorÕs meeting .  However, sinc e it was intend ed  to  p re-
pac k the sa le of the business, there would  be no c red itorsÕ meeting  to  c onsid er 
the p roposed  sa le and  tha t as suc h the Revenue would  be d isenfranc hised . 
 
Follow ing  d ec isions in re T&D Industries Plc  [2000] BCC 9056 and  re Transbus 
Internationa l Ltd  (In Liq) [2004] BCC 401, the ad ministra tors would  have a  power 
to  c omp lete the p roposed  sa le w ithout the sanc tion of a  c red itorsÕ meeting  or a  
d irec tion of the Court.  For the Revenue it was a rgued  tha t whilst this was 
ac c ep ted , the Court ought not to  make an Ord er where the ma jority c red itor 
opposes the sa le.  
 
In examining  tha t a rgument the Court c onsid ered  the d ec ision in re Struc tures & 
Computers Ltd  [1998] BBC 348.  Although based  on p re Enterp rise Ac t 2002 
p rovisions, it c onc erned  an app lic a tion for an Ad ministra tion Ord er, whic h was 
opposed  by the ma jority c red itor.  The Court noted  tha t even if the ma jority o f 
c red itors opposed  the p roposa ls, it would  still be open to  the ad ministra tor to  
app ly to  Court for the p roposa ls to  be imp lemented , even if the ma jority o f 
c red itors were aga inst it.  
 
In the c urrent c ase the Court c onsid ered  tha t tha t d ec ision d emonstra ted  the 
important po int tha t even a  ma jority c red itor d oes not have a  veto on the 
imp lementa tion of the ad ministra torÕs p roposa ls.  On this po int the Court 
examined  pa ragraph 55(2) o f Sc hed ule B1, whic h p rovid es:- 
 

Ò 55(1) This pa ragraph app lies where an ad ministra tor reports to  the 
 Court tha t Ð 

 
  (a ) an initia l c red itorsÕ meeting  has fa iled  to  app rove the   

 ad ministra torÕs p roposa ls p resented  to  it, or  
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  (b ) a  c red itorÕs meeting  has fa iled  to  app rove a  revision of  
 the ad ministra torÕs p roposa ls p resented  to  it. 

 
 55(2) The c ourt may Ð 
 
  (a ) p rovid e tha t the appointment of an ad ministra tor sha ll  

  c ease to  have effec t from a  spec ified  time; 
  (b ) ad journ the hea ring  c ond itiona lly or unc ond itiona lly; 
  (c ) make an interim ord er; 
  (d ) make an ord er on a  petition for w ind ing  up  suspend ed  by  

  virtue of pa ragraph 40(1)(b ); 
  (e) make any other ord er (inc lud ing  an ord er making    

  c onsequentia l p rovision) tha t the c ourt thinks    
  app rop ria te.Ó 

 
Even where the c red itorsÕ meeting  has fa iled  to  app rove the ad ministra torÕs p roposa ls, 
the Court may imp lement the p roposa ls und er pa ragraph 55(2). 
 
Dec ision 
 
And rew Simmons QC c onsid ered  the authorities and , in pa rtic ula r, the RevenueÕs 
opposition as the ma jority c red itor.  The Court was not w illing  to  ac c ep t tha t the 
RevenueÕs opposition meant tha t it Òwas notÓ reasonab ly like ly, as referred  to  in 
pa ragraph 11, Sc hed ule B1, tha t the sta tutory ob jec tive would  be ac hieved .   
 
The Court noted  tha t Òreasonab ly like lyÓ means tha t the Court c onsid ers there is a  rea l 
p rospec t tha t the ob jec tive w ill be ac hieved .   
 
In c onsid ering  a  Òrea l p rospec tÓ, the Court held  tha t this d id  not equa te to  more than a  
50% p robab ility (see re AA Mutua l Internationa l Insuranc e Co [2004] EWHC 2430). 
 
Ac c ord ing ly, it was held  tha t the sec ond  c ond ition c onta ined  in pa ragraph 11(b ) a t 
Sc hed ule B1 was sa tisfied . 
 
In exerc ising  its d isc retion, the RevenueÕs opposition should  be taken into ac c ount, as 
should  the interests of o ther stakehold ers, not merely those of pa rtnership  c red itors.   
 
In pa rtic ula r, the Court was influenc ed  by the fac t tha t the jobs of 50 od d  emp loyees in 
the pa rtnership  would  be saved . 
 
Comment 
 

¥ This is one of the first opportunities the Courts have had  to  c onsid er the lega lity or 
o therw ise of p re-pac ks. 

 
¥ It is notab le tha t in c ha lleng ing  the app lic a tion for an Ad ministra tion Ord er and  

the p roposed  p re-pac k, the Revenue were unab le to  p rod uc e any evid enc e tha t 
the c onsid era tion payab le und er the p re-pac k c ould  be bettered . 
 

¥ The fac t tha t a  ma jority c red itor is opposed  to  the making  of an Ad ministra tion 
Ord er and  the p roposed  p re-pac k d oes not in itse lf a llow them a  veto. 
 

¥ It w ill be re levant a lso to  c onsid er the motive of the ma jority c red itor in their 
opposition to  the ad ministra torÕs p roposa ls. 
 

¥ The d ec ision a lso ind ic a tes tha t the Court w ill ta ke into ac c ount the interests of 
o ther stakehold ers and  not just c red itors.  In this pa rtic ula r c ase it was the interests 
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of the emp loyees and  the saving  of their jobs. 
 

¥ Whilst this c ase rep resents c lea r jud ic ia l support for p re-pac ks, c a reful 
c onsid era tion should  be g iven in eac h c ase as to  whether or not it is app rop ria te. 
 

¥ A c ompelling  fac tor in this c ase was tha t in the event tha t a  p re-pac k was not 
ac hieved , the Law Soc iety would  have intervened  in the p rac tic e in any event, 
effec tively c losing  it d own permanently.   

 
 

 
Clydesdale Financ ia l Servic es v Smailes [2009] EWHC 1745 (Ch) 
 
The Court removes Administrator on application by creditors  
 
Fac ts 
 
This c ase involved  an insolvent firm of Solic itors, who had  orig ina lly been formed  as a  
lim ited  liab ility pa rtnership .  The p rac tic e d ea lt w ith persona l injury c la ims a rising  out o f 
road  tra ffic  ac c id ents and  emp loyer liab ility ac tions.  The business was fund ed  and  
bac ked  by va rious c red itors.  Ea rly in 2009 it bec ame appa rent tha t the LLP was in serious 
financ ia l d iffic ulty and  was in b reac h of its ob liga tions to  lend ers.   
 
The firm c onsulted  S, a  lic ensed  insolvenc y p rac titioner, in Ma rc h 2009.  The initia l ad vic e 
was tha t there was little  p rospec t o f saving  the LLP and  tha t the best c ourse of ac tion 
was to  negotia te a  sa le of the firmÕs work in p rog ress to  another p rac tic e.  S a ttend ed  
meetings w ith his own Solic itor and  began negotia tions for the sa le of the p rac tic e to  
another firm.  S ob ta ined  a  va lua tion of the firm, whic h ranged  between £810,000 to  £1 
million.  S was intima tely involved  in the negotia tions for the sa le of the p rac tic e, whic h 
was c onc lud ed  on 2 Ap ril 2009 to  another firm of Solic itors for £1.9 million (app rox).   
 
Whilst the to ta l c onsid era tion was c onsid erab ly more than the va lua tion ob ta ined  by S, 
the c onsid era tion was payab le in insta lments of  £150,000 payab le immed ia te ly, w ith 30 
equa l monthly insta lments of £58,330 therea fter.  The sa le was c ond uc ted  as pa rt o f the 
p re-pac k, w ith c omp letion immed ia te ly fo llow ing  the appointment of S as Ad ministra tor.  
The terms of the c ontrac t were suc h tha t the sa le would  be null and  vo id  if no 
appointment was mad e. 
 
The appointment was mad e on 2 Ap ril 2009.  Two of the firmÕs fund ers and  its ATE insurers, 
app lied  a t 7.45 am on Mond ay 6 Ap ril 2009 for interim re lief in respec t o f the sa le.  The 
c red itors c onc erned  ob jec ted  to  the terms of the sa le, a lleg ing  tha t the terms of the 
c ontrac t and  va lua tion had  not been p roperly a rrived  a t.  It was a lso asserted  tha t the 
terms of the c ontrac t and  the c irc umstanc es in whic h it was mad e required  an 
ind epend ent review tha t nec essita ted  the remova l o f the ad ministra tor.  The app lic a tion 
inc lud ed  suc h a  c la im und er pa ragraph 88 of Sc hed ule B1. 
 
Paragraph 88, Sc hedule B1, Insolvenc y Ac t 1986 
 
ÒThe Court may by ord er remove an Ad ministra tor from offic eÓ. 
 
The c la imants a lso a lleged  tha t S had  c o llud ed  in the sa le a t a  g ross und er-va lue w ithout 
c onsulting  w ith c red itors.  Further tha t there had  been a  b reac h of SIP 16 and  tha t the 
Ad ministra tors had  fa iled  subsequently to  c ond uc t the ad ministra tion w ith transpa renc y 
or w ith ind epend enc e. 
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In ad d ition, the c red itors app lied  aga inst S for equitab le c ompensa tion and / or d amages 
a rising  out o f SÕs ro le as ad ministra tor. 
 
Dec ision 
 
The ma tter c ame before David  Ric ha rd s J in whic h he referred  to  the c onsid era tions 
when assessing  whether or not to  remove an ad ministra tor, as set out in the Jud gment of 
Warren J in Sisu Capita l Fund Limited v Tuc ker [2006] BCC 463.  In tha t d ec ision Warren J 
reviewed  the issues to  be c onsid ered  by the Court in d ec id ing  whether or not to  remove 
an offic e-hold er.  In pa rtic ula r, the Court noted  tha t rega rd  should  be had  to  the w ishes 
of the ma jority o f c red itors, a lthough this w ill not o f itse lf be suffic ient g round s to  remove 
an offic e-hold er.  In c onsid ering  suc h app lic a tions, the Court is mind ful o f the risk of 
opening  the flood -ga tes to  c red itor app lic a tions for the remova l o f o ffic e-hold ers, in the 
event tha t they a re too read ily g ranted . 
 
David  Ric ha rd s J held  tha t on the evid enc e S had  been very c losely involved  in the 
negotia tions p rior to  his appointment and  the sa le and  tha t, taken as a  whole, it would  
be d iffic ult for S to  c ond uc t an ind epend ent review of ma tters.  In view of the fac t tha t 
the ma jority o f the firmÕs c red itors supported  the c red itors app lic a tion to  remove the 
Ad ministra tors, the Court g ranted  the app lic a tion. 
 
In g iving  his Jud gment, he c ommented  tha t a lleged  b reac hes of SIP 16 a re not o f 
themselves suffic ient g round s for the remova l o f an Ad ministra tor.   
 
Simila rly, the d elay by the ad ministra tors in p rovid ing  to  c red itors a  c opy of the sa le 
ag reement and  va lua tion d id  not p rovid e g round s for remova l.   
 
As to  the c la ims for equitab le c ompensa tion aga inst the ad ministra tors, these c la ims 
were struc k out on the g round s tha t the a lleged  b reac h of d uties of skill and  c a re were 
d uties owed  to the firm and  c ould  not be pursued  by the c la imants in their c apac ity as 
c red itors. 
 
Comment  
 

¥ This c ase d emonstra tes the importanc e of c onsulting  w ith the ma jority o f c red itors 
w ith rega rd  to  a  p re-pac k ad ministra tion sa le. 
 

¥ The g round s on whic h the Ad ministra tors were removed  emana te in pa rt from the 
Insolvenc y Ethic a l Cod e, whic h c ame into forc e on 1 Janua ry 2009.   
 

¥ The va lua tion in this pa rtic ula r c ase, a lthough it was a lleged  tha t the business was 
so ld  a t an und er-va lue, the c onsid era tion pa id  was signific antly more than the 
va lua tion tha t had  been p rovid ed .  However, it was noted  tha t the qua lity o f the 
va lua tion was questionab le, as it was based  on a  Òd esk top  reviewÓ based  
entire ly on informa tion by the vend or w ithout any examina tion of the files.  
Relianc e on suc h va lua tions the Court noted  was a  risky stra tegy, pa rtic ula rly 
where there was no read y ma rket for suc h assets.   
 

¥ Although c onc ern had  been exp ressed  in ea rlier c ases c onc erning  the remova l 
o f o ffic e-hold ers and  the need  to  avoid  a  rush of app lic a tions from c red itors, this 
pa rtic ula r c ase w ill p robab ly serve as enc ouragement to  c red itors to  c ha llenge 
the ad ministra tors on the g round s of their inab ility to  c ond uc t an ind epend ent 
review fo llow ing  their appointment as ad ministra tors. 


